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Petition denied by unpublished per curiam opinion.

Must apha Akanni O ateju, Petitioner Pro Se.

Unpubl i shed opinions are not binding precedent in this circuit.
See Local Rule 36(c).

* Judge Murnaghan was assigned to the panel in this case but
died prior to the time the decision was filed. The decision is
filed by a quorumof the panel. 28 U S.C. § 46(d).



PER CURI AM

Mustapha O ateju filed a petition for a wit of mandanus
seeking an order fromthis Court requiring the Board of Inmm gration
Appeal s (Board) and the I mm gration Judge (1J) to reopen his depor-
tation proceedi ngs. The Governnment has noved to di sm ss the manda-
mus petition as an inproperly filed petition for review. W deny
the notion to dism ss and deny the mandanmus petition.

Mandamus is a drastic renmedy to be used only in extraordinary

ci rcunst ances. See Kerr v. United States Dist. Court, 426 U S

394, 402 (1976). Consequently, the party seeki ng mandanus relief
carries the heavy burden of show ng he has no ot her adequat e neans
to attain the relief he desires, and that his right to such relief

is clear and indisputable. Alied Chem Corp. v. Daflon, Inc.,

449 U.S. 33, 35 (1980) (citations omtted). Mandanmus cannot be

used as a substitute for an appeal. See In re United Steel wrkers,

595 F. 2d 958, 960 (4th Gr. 1979). dateju has failed to neet his
burden of showing a clear right to the relief he seeks. Moreover,
it appears that his petition is being used as a substitute for an
appeal .

O ateju had thirty days to file a petition for review chal -
| enging his final order of renmoval. See 8 U . S.C A § 1252(b)(1)
(West 1999). Such a petition was required to be filed in the Fifth
Circuit Court of Appeals because A ateju’ s inmgration proceedi ngs

were concluded before an 1J in Louisiana. See 8 U S C A



8§ 1252(b)(2) (West 1999); 28 U.S.C. § 41 (1994); see also Il egal
Imm gration Reform and Inmgrant Responsibility Act of 1996
(INN"RIRA) 8§ 309(c)(4)(D) (providing venue provision for cases in
transition as of the effective date of the IIRIRA). If Oateju s
mandanus petition were liberally construed as a petition for re-
view, the petition would be untinely because it was filed nore than
thirty days after the Board' s final order. For that reason, we
decline to so construe the petition and transfer it to the Fifth
Crcuit. See 28 U S. C. § 1631 (1994). W deny the Governnent’s
notion to dismss. W deny dateju s mandanus petition, deny his
notion to proceed in forma pauperis, and deny his notion for a stay
of deportation as noot.

We di spense with oral argunent because the facts and | ega
contentions are adequately presented in the materials before the

court and argunent would not aid the decisional process.
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